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Setting the Record Straight on H.R. 897 
 
H.R. 897 is bi-partisan, would augment state and local governments’ ability to combat 
Zika-carrying mosquitoes, eliminate costly and unnecessary duplicative permit 
regulations and thereby increase the number of trained applicators deployed each 
season to fight mosquitoes, and would continue to ensure the nation’s waterways are 
protected against adverse impacts on human health, the environment, or drinking water. 
The dual regulation of pesticide applications under the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA) and the Clean Water Act (CWA) National Pollutant 
Discharge Elimination System (NPDES) program is onerous and does not create 
additional environmental benefits.  
 
It is our hope that we can make our case to you via this letter and win your support 
should the issue come up again under regular order.  The burdens imposed by 
duplicative Clean Water Act requirements will remain a costly impediment to mosquito 
control, and therefore to Zika control, unless Congress addresses them in this 
legislation. 
 
During last week’s floor debate, a significant amount of misleading and false information 
was used by those opposed to H.R. 897. It’s time to set the record straight: 
 

 Extensive review of pesticides is required for approval/registration under 
FIFRA. All pesticides undergo a rigorous review process before being approved for 
use by the U.S. Environmental Protection Agency (EPA). Only those mosquito 
control products (larvacides and adulticides) that are EPA-approved and registered 
are available for use to control mosquitoes. EPA’s registration process includes 
extensive review of studies/data relating to possible health and environmental 
effects of pesticides. EPA specifically examines the possible risk of the intended use 
and potential non-target organism impacts and effects on water quality. FIFRA 
requires that when a pesticide is used according to the label, use “will perform its 
intended function without unreasonable adverse effects on the environment; and 
when used in accordance with widespread and commonly recognized practice it will 
not generally cause unreasonable adverse effects on the environment”.1 Any 
pesticides in use for mosquito control have met this standard and when applied in 
accordance with the FIFRA label should not harm the environment/water quality.  
  

                                                           
1 (7 U.S.C. §136a(c)(5)(B – D))  

http://www.pesticidepolicy.org/
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title7/pdf/USCODE-2011-title7-chap6-subchapII-sec136a.pdf
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 Previous bills were passed in the House. Contrary to statements made during the 
May 17 floor discussion, there has been consistent bi-partisan support for this 
legislation in the House. The history of previous legislative activity is summarized 
briefly here:  
o H.R. 1749 (109th Congress): No votes were held during the 109th Congress. A 

House Agriculture Committee hearing took place on 09/29/05. The bill was 
sponsored by Rep. Butch Otter (R-Idaho), and had 77 co-sponsors, including 
over 20 House Democrats. 

o H.R. 872 (112th Congress): The bill had 137 co-sponsors, including over 20 
House Democrats, and passed the House by a vote of 292 to 130. Yes votes 
include 57 House Democrats. 

o H.R. 935 (113th Congress): The House Agriculture and Transportation & 
Infrastructure Committees approved H.R. 935 by voice vote..  The House 
passed H.R. 935 under regular order by a vote of 267 to 161. 

 

 The Oregon fish kill incident would not have been prevented by a Clean Water 
Act NPDES Pesticide General Permit. Statements made on the House floor in 
reference to a fish kill involving 92,000 steelhead in Oregon’s Talent Irrigation 
District occurred several decades ago in 1996. This incident was litigated in the 
Headwaters v. Talent Irrigation District 2001 Ninth Circuit decision that triggered 
debate over CWA regulation of pesticide applications. Not only have regulatory 
requirements under FIFRA evolved since that time, the Talent incident, and others 
like it, were later attributed to misuse of the pesticide acrolein, a herbicide used to 
control aquatic weeds in irrigation canals. In a 2003 EPA Office of Pesticide 
Programs Report2 analyzing the potential risks posed by acrolein use for several 
species of Pacific salmon and steelhead, in reference to the fish kill incidents, EPA 
states “[w]here sufficient information has been provided, it appears that the fish 
incidents are as a result of misuse. The form of misuse is that water was released 
from the irrigation canals too early. In some cases this was because the gate valves 
were not properly closed or that they leaked, in other cases the applicator opened 
them intentionally, but too soon. In one case, boards that helped contain the 
irrigation canal water may have been removed by children playing.”3 EPA goes on in 
the report to address each of the various species of salmon and steelhead analyzed 
and repeatedly states “[i]t is very unlikely that acrolein would affect the [steelhead or 
salmon species] if it is used in accordance with all label requirements.”4 Completing 
NPDES Pesticide General Permit paperwork and paying a permit fee does not 
prevent fish kills, nor does it improve water quality. Pesticide applications in 
accordance with FIFRA pesticide labels will avoid adverse environmental impacts, 
including fish kill incidents.  
 

 USGS reports on decades old pesticide data do not reflect impacts of present 
day use in accordance with FIFRA. During the House floor discussion, one 

                                                           
2 (Turner & Erickson, 2003)  
3 (p. 20-21) 
4 (pp.32, 34, 37, 39, 42 & 45) 

http://thomas.loc.gov/cgi-bin/bdquery/z?d109:HR01749:@@@L&summ2=m&|/home/LegislativeData.php?n=BSS;c=109|
http://thomas.loc.gov/cgi-bin/bdquery/D?d112:1:./temp/~bdtKDS:@@@L&summ2=m&|/home/LegislativeData.php?n=BSS;c=112|
http://thomas.loc.gov/cgi-bin/bdquery/D?d113:1:./temp/~bdYEom:@@@L&summ2=m&|/home/LegislativeData.php?n=BSS;c=113|
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.168.5840&rep=rep1&type=pdf
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Member referred to a “2016 USGS Report” that includes water quality impairment 
data that states provide to EPA as showing “more than 16,000 miles of rivers and 
streams, 1,380 bays and estuaries, and 370,000 acres of lakes in the United States 
are currently impaired or threatened by pesticides.” Unfortunately, the U.S. 
Geological Service (USGS) continues to use outdated data analyzing pesticide 
occurrence in U.S. streams dating back to 1992-2001. This does not accurately 
capture the pesticides that are presently approved for use in the U.S. Further, USGS 
acknowledges that it’s “analytical methods were designed to measure 
concentrations as low as economically and technically feasible. By this approach . . . 
pesticides were commonly detected at concentrations far below Federal or State 
standards and guidelines for protecting water quality. Detections of pesticides do not 
necessarily indicate that there are appreciable risks to human health, aquatic life, or 
wildlife.”5 Most of the 75 products actually studied were not detected or detected 
very infrequently.        
 
In the Fact Sheet for recent draft 2016 PGP reissuance, EPA points out that during 
the past four years of pesticide use reporting under the PGP “EPA found that of the 
17 pesticide active ingredients identified on the relevant [CWA] 303(d) lists as 
causes of water quality impairment, 7 of these pesticides have been cancelled, and 
others have significant restrictions. Based on annual report data, none of the 
impairments caused by pesticides in PGP states for the 303(d) reported years were 
for pesticides applied under the PGP in those respective states.” This current 
information is a more accurate representation of pesticides currently being used 
across the country to combat mosquitos and aquatic weeds etc., and strong 
evidence that none of these applications are causing impairments to water quality.  

 

 Irrespective of the Clean Water Act NPDES Pesticide General Permit, 
applicators must comply with federal regulations require record-keeping 
requirements; failure to comply can result in civil and criminal penalties. Under 
the law, applicators are required to keep detailed records of the type of pesticide, 
location, time/date, target pests, amount applied, and method/location of any 
pesticide disposal. Any applicator who “fails to comply with the provisions of this rule 
may be subject to civil or criminal sanctions.” 
 
In addition, under FIFRA, pesticide registrants are required to report any knowledge 
of incidents or problems encountered as a result of the pesticide’s use. Specifically, 
“if at any time after the registration of a pesticide the registrant has additional factual 
information regarding unreasonable adverse effects on the environment of the 
pesticide, the registrant shall submit such information to the Administrator.”6 

 

 H.R. 897 does not eliminate Clean Water Act protections for the nation’s 
waterways. This bill provides relief from duplicative regulation of pesticide 
applications under FIFRA and the Clean Water Act Section 402 NPDES Program. 

                                                           
5 (Pesticides in the Nation’s Streams and Ground Water, 1992-2001, p. 33) 
6 (7 U.S.C. § 136d(a)(2)) 

https://www.epa.gov/sites/production/files/2016-01/documents/2016draftpgpfactsheet.pdf
https://www.epa.gov/pesticide-incidents/incident-reporting-pesticide-manufacturers-registrants
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Nothing in the legislation would inhibit EPA and states from the continued 
implementation of the suite of Clean Water Act programs that are governed by other 
portions of the Act, including establishing and updating water quality 
standards/criteria and issuing total maximum daily loads (TMDLs). H.R. 897 simply 
eliminates the need for obtaining a Clean Water Act NPDES permit for pesticide 
applications that are already regulated under FIFRA in a manner that protects 
against adverse environmental impacts. In EPA testimony before the House 
Transportation & Infrastructure, Subcommittee on Water Resources and 
Environment, Ben Grumbles, former EPA Assistant Administrator for Water, stated 
“there are other tools under [the CWA] that we fully intend and continue to use in 
coordination with State and local water quality officials through the water quality 
standards programs, through criteria, through pollution reduction and TMDL 
programs. Those are still in place. If you are lawfully applying a pesticide, and it is a 
direct application to waters of the U.S., or if it is an application to control pests over 
or near waters of the U.S., you don't need a Clean Water Act permit..”  

 
NPDES Pesticide General Permits divert state and federal resources away 
from other Clean Water Act program activities. The federal and state resources 
required to administer the Pesticide General Permit program detracts from other 
agency priorities. In 2011 testimony before a joint hearing of the House Committee 
on Agriculture, Subcommittee on Nutrition and Horticulture and Transportation and 
Infrastructure, Subcommittee on Water Resources and Environment, Dr. Andrew 
Fisk, then President of the Association of State and Interstate Water Pollution 
Control Administrators (now known as ACWA), stated, “[t]he general permits being 
developed must work for over 360,000 (estimated) new permittees brought within 
the purview of the NPDES program by the National Cotton Council court. Adding 
sources to the NPDES program carries with it regulatory and administrative burdens 
for states beyond merely developing and then issuing permits. It goes without saying 
that a meaningful environmental regulatory program is more than a paper exercise. 
It is not just a permit. EPA and states must provide technical and compliance 
assistance, monitoring, and as needed, enforcement. These 360,000 new 
permittees do not bring with them additional federal or state funding.”  
 

 The threat of CWA liability depletes resources available to combat mosquitos. 
NPDES permitting requirements bring with them the vulnerability for CWA citizen 
suits. Mosquito control authorities have to set aside resources to defend against 
potential litigation that could otherwise be used to combat mosquitos and protect 
public health. In comments on the recent 2016 draft PGP reissuance, the Benton 
County Mosquito Control District in Washington state commented7: The absence of 
lawsuits does not mean that Mosquito Control Districts (MCD's) have not been 
affected by the additional liability brought on by the NPDES permit requirement. 
Benton County Mosquito Control sets aside 20 percent of our annual budget in case 
we are party to a Clean Water Act related lawsuit. The federal facilities in my district 
are managed by the Army Corps of Engineers, and due to the increased liability that 

                                                           
7 (p. 2) 

https://bulk.resource.org/gpo.gov/hearings/109h/25913.txt
https://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/pdf/hearings/fisk.pdf
https://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-2015-0499-0093
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has been put on them, we (the applicator) have been asked to report to their agency 
on a weekly basis. This is an example of the unseen, ongoing administrative costs of 
the permit. 

 
Similarly, according to the American Mosquito Control Association (AMCA), 
“California vector control districts estimate that it has cost them $3 million” to 
conduct administration for NPDES PGPs. A few states away in Idaho, the Gem 
County Mosquito Abatement District was forced to spend ten years and $450,000 
(which is the District’s entire annual budget) to resolve an activist lawsuit. The 
lawsuit was brought under the CWA’s 3rd Party Citizen Suit Provision, which doesn’t 
even require evidence of a misapplication of a pesticide or harm to the environment, 
but can still result in tying up funds that would otherwise be used to fight mosquitoes.  
AMCA estimates that the total diversion of taxpayer funds nationwide to 
unnecessary NPDES-PGP compliance is $3 million annually.  This does not include 
additional costs incurred by other commercial applicators performing public health 
spraying services to municipalities, home owners associations and the like. 
 
Each of these problems would be fixed with the passage of H.R. 897, greatly 
increasing the funds available for governments to fight public health-threatening 
mosquitoes. 

 

 Municipal water works remove any harmful traces of pesticides from drinking 
water. Studies by USGS, EPA and states demonstrate that detectable traces of 
pesticides in source waters rarely exceed human health benchmarks. Public drinking 
water systems must meet Maximum Contaminant Levels (MCL) set by EPA for 
dozens of chemicals that may be present in source waters.  This includes commonly 
used pesticides and their breakdown products. These standards are legally 
enforceable and another layer of regulation that mitigates potential human health 
risks from pesticide products.  

 

 NDPES PGP requirements limit the number of applicators able to perform 
timely pesticide application services. As a result, some applicators are shutting 
down their application businesses due to risk of frivolous lawsuit or PGP paperwork 
costs. Leonard Felix of Olathe Spray Service Inc. in Colorado, who testified in front 
of the House Small Business Committee, shut down his mosquito spraying operation 
because of the paperwork costs and for fear of frivolous lawsuits. Dean Mclain, 
owner and operator of AG Flyers in Torrington, Wyoming, has similarly ceased 
mosquito control services. 

 
Making the same point, John Salazar, Commissioner of the Colorado Department of 
Agriculture and former T&I member testified in 2011 to the T&I committee that “…the 
small businesses and public health entities that represent the majority of those 
required to obtain permits under this decision will face significant financial 
difficulties.” He added “If Congress does not act, I fear agricultural producers and 
other pesticide users will be forced to defend themselves against litigation. I might 
also add that this uncertainty would likely increase the costs to state 

http://smallbusiness.house.gov/uploadedfiles/felix_testimony.pdf
http://smallbusiness.house.gov/calendar/eventsingle.aspx?EventID=268566
http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/pdf/hearings/salazar.pdf
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regulators…Depending on the increase in the cost of an application service or the 
difficulty to comply with all elements of the permit, there may be those who choose 
to not make pesticide applications at all.” 

 


