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Fact Sheet on EPA’s NPDES Pesticide General Permit  

 

The Clean Water Act and the National Pollutant Discharge Elimination System 

A 2009 decision made by the U.S. 6th Circuit Court of Appeals in the case National Cotton Council, et al., v. EPA, et al. 

drastically expanded the enforcement reach of the Clean Water Act (CWA) into pesticide policy, set up duplicative 

regulations, and implemented new legal risks for pesticide users. The court ruling invalidated decades of precedent and an 

Environmental Protection Agency (EPA) 2006 regulation that had exempted pesticide applications made into, over, or near 

water from the numerous requirements of CWA’s National Pollutant Discharge Elimination System (NPDES) permits. The 

court ruled that such applications required compliance with NPDES discharge permits whenever they occur “into, over or 

near” one of the many types of “waters of the U.S.,” even though the Federal Insecticide Fungicide and Rodenticide Act 

(FIFRA) already regulates pesticide use. FIFRA requires, through years of extensive testing, demonstration that registered 

pesticides can be safely applied according to product labels in a manner that poses no unreasonable risk to humans or the 

environment, including to aquatic, non-target plant and animal species. Despite legal challenges by agriculture, forestry, 

pest-control, and other groups, the decision stands and imposes the permanent burden of duplicative FIFRA and CWA 

requirements on such pesticide uses unless Congress enacts counteracting legislation.  

 

EPA implemented the court decision in 2011 when it began enforcing its NPDES Pesticide General Permit (PGP) for 

aquatic pesticide applications for control of mosquitoes, aquatic weeds, invasive aquatic animals, and forest canopy pest 

control in states where EPA is the lead agency (Idaho, New Mexico, Alaska, Oklahoma, New Hampshire, and 

Massachusetts), in federal lands (e.g., national forests, military bases, national parks, etc.), and in most U.S. territories. The 

other 44 states were mandated to follow suit, enacting CWA permits modeled more or less after EPA’s PGP. These PGPs 

impose a gamut of performance, recordkeeping and reporting requirements on applicators across the country who apply 

pesticides into, over, and near waters of the U.S. as well as landowners, agency officials, and other decision makers who 

control operational or financial aspects of such pesticide applications. 

 

The PGPs add duplicative paperwork and other administrative costs and time requirements; add another layer of 

bureaucracy for state agencies, land owners, and pesticide applicators; and open the door to citizen suits and other 

environmental lawsuits authorized by the CWA. To date, EPA and state regulatory agencies have not aggressively enforced 

the new permits, but the CWA authorizes fines for civil violations of up to $37,500 per day/per violation, and much greater 

fines for repeated or willful violations. 

 

Perhaps the largest threat to applicators is the citizen-action provision of the CWA. Anyone – including activists, or 

neighbors – can sue applicators and others for any suspected violation. Fighting such litigation is extremely costly, and can 

bankrupt small businesses and seriously harm municipalities, irrigation districts, or other pesticide users. Understandably, 

aerial applicators are becoming more and more reluctant to spray for mosquitoes and other pests because of fears the 

NPDES permits will interfere and threaten their businesses through frivolous claims. 

 

Waters of the United States Rule 

In 2015, EPA released its new definition of “waters of the U.S.” (WOTUS) following a 2014 comment period. This is 

significant for the ag aviation community as the definition of WOTUS determines where the NPDES permits are required. 

 

The rule streamlines the definition of “tributaries” by including waters that carry pollution downstream to traditional 

navigable waters and asserts jurisdiction over wetlands adjacent to tributaries of navigable waters for the first time by 

defining how close they have to be located to navigable waters or their tributaries for them to become jurisdictional. It also 

streamlines the definition of “adjacency,” clarifying that ditches that carry only ephemeral (occasional) flow won't be 

regulated.  The rule allows regulators to assert jurisdiction on a case-by-case basis over prairie potholes, Carolina Bays, 

Delmarva Bays, and certain other wetlands that are physically distant from traditional navigable rivers like the Potomac 

River and its tributaries. The rule maintains historic exemptions for agriculture and ranching activities, although many other 

aspects of the rule will affect farming and ranching. It excludes from federal protection certain minor features like artificial 

lakes and ponds, water-filled depressions from construction, and grassy swales. Virtually all aspects of society will be 

affected by the Clean Water Rule, and it will also expand the reach of the NPDES pesticide general permit rule required for 

pesticide applications made over or near water. 

The EPA and Army Corps of Engineers argue the rule protects traditionally navigable waters by clarifying on which minor 

waters, wetlands, prairie potholes, creeks, ditches, and other conveyances should be subject to a whole host of federal CWA 
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programs. States, governors, and counties have countered that a large part of the newly jurisdictional waters were already 

protected by their state and regional water regulations. 18 states decided to take WOTUS to court and on Oct. 9, 2015 the 

U.S. Court of Appeals for the Sixth Circuit issued a stay on the WOTUS rule until the court determines whether or not it 

has jurisdiction to consider a challenge to the rule. In December 2015, the court heard oral arguments on whether it has 

such jurisdiction, and a decision is outstanding. 

 

What Can Congress Do? 

In concurrence with local governments, many in Congress question the need for pesticide NPDES general permits since 

FIFRA and state laws already regulate pesticide use. Legislation barring EPA from requiring CWA discharge permits for 

spraying pesticides onto or near waters was reintroduced in the House Feb. 12 by Rep. Bob Gibbs (R-OH). The bill, the 

Reducing Regulatory Burdens Act of 2015 (H.R. 897), would bar the EPA from requiring NPDES permits for the use of 

any pesticides that already are authorized for sale, distribution, or use under the Federal Insecticide, Fungicide and 

Rodenticide Act. H.R. 897 would amend both the CWA and FIFRA. The bill has been marked up by the House Agriculture 

Committee, and currently sits with the House Committee on Transportation and Infrastructure. Gibbs, who chairs the House 

Transportation and Infrastructure Subcommittee on Water Resources and Environment, secured passage of an identical 

version of the legislation in the House in July 2014. Thirty-seven Democrats joined 230 Republicans in voting for the bill 

of the same name (H.R. 935), but the Senate never took it up. Senator Crapo (R-ID) has introduced a companion bill, the 

Sensible Environmental Protection Act of 2015 (S.1500), in the 114th Congress, and with the shift in the Senate majority 

there is a greater chance of passage of NPDES PGP repeal this Congress. The first step toward Senate passage of the bill 

was completed on Aug. 5, 2015 when the Senate Committee on Environment and Public Works marked up S.1500 and 

passed it out of the Committee. Now, it awaits full Senate consideration before it heads to the President’s desk. 
 

Meanwhile, EPA already is gearing up for PGP reissuance in 2016 which may include more restrictive rules compared to 

the PGP issued in 2011. NAAA submitted comments on this Information Collection Request, pointing out the likelihood of 

a much more severe impact of the PGP’s effects on pesticide applicators due to the EPA’s federal redefinition of WOTUS. 

 

It is critical to the ag industry that an exemption be obtained, or the WOTUS rule be repealed. Otherwise, the American 

people will likely see higher food prices and will be at greater risk of contracting diseases through mosquitos. 

 

Mosquito Abatement and Public Health 

Mosquitos carry many diseases, and several of these diseases are transmitted in the United States. One way to mitigate 

mosquito-borne illness is to enact an exemption for NPDES PGP requirements, allowing applicators to control mosquitos 

without fear of citizen action suits or paperwork. 

 

The mosquito-borne Zika virus has now become a serious problem in many American nations, and could soon spread deep 

into the United States. 

 

When infected via mosquito or sexual transmission, about one in five people become sick with fever, rashes, joint pain, or 

red eyes. Zika is also thought to cause a birth defect known as microcephaly, or an abnormally small head, in a fetus. 

Microcephaly results in this mutation in about 85 percent of cases, and can cause learning disabilities, impaired motor 

functions, dwarfism, facial deformities, seizures, and generally results in reduced life expectancy. The World Health 

Organization (WHO) believes Brazil alone will have more than 2,500 babies born with microcephaly if current trends 

continue in the Zika virus outbreak. WHO and the Pan American Health Organization have also warned Zika may cause 

Guillain-Barre, a paralysis syndrome, after finding multiple cases where people were reported to have the syndrome shortly 

after contracting Zika. This paralysis can last anywhere from a few weeks to a lifetime, and can even be deadly. 

 

283 people in the United States have contracted Zika in Puerto Rico, the U.S. Virgin Islands, and American Somoa, and 

258 other Americans have contracted the virus while traveling abroad. The two mosquitos that carry Zika, aedes aegypti 

and aedes albopictus, can live as far north as New York and some worry the disease could spread in the summer mosquito 

season. 

 

WHO has now given Zika a “public health emergency” tag – a designation that’s been used only four times in 68 years. On 

8 February 2016, CDC elevated its response efforts to a Level 1 activation, the highest response level at the agency. That 

same month, the Brazilian federal government mobilized 60% of the country's Armed Forces, or about 220,000 soldiers, to 

warn and educate the populations of 350 municipalities on how to reduce mosquito’s breeding grounds, and to enter private 

property to allow health officials to combat mosquitos if necessary. 

 

The CDC reported that in the US in 2015 there were 2,060 cases of West Nile Virus and 119 deaths; since 1999 there have 

been about 42,000 cases causing 19,000 people to have neurologic disease and 1,700 deaths. 
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Public health workers also express concerns over increased mosquito-borne encephalitis, yellow fever, malaria, and even 

dengue fever – which has spread into north central Florida. Meanwhile, PGP delays and resource burdens are forcing states 

and agencies to make hard choices: due to increased liability and costs, many contractors stopped aerial mosquito control 

services to housing associations, municipalities, mosquito-control districts. 

 

We should not put our nation’s health at risk unnecessarily, especially when state representatives have testified before 

Congress that PGPs provide no environmental benefits over existing FIFRA or state laws, and when a large majority of 

state water regulatory agencies support Congressional action to remove 6th Circuit’s requirements for CWA NPDES 

permits for pesticide use. 

 

Bottom Line 

To protect the public’s health, farmers’ livelihoods, and consumers’ wallets, NAAA urges Congress to exempt pesticide 

applications from requiring NPDES pesticide general permits for the use of pesticides already approved under FIFRA. 
 
 

NAAA represents approximately 1,900 members in 46 states. NAAA member operator/pilots are licensed as commercial 

applicators that use aircraft to enhance food, fiber and bio-fuel production, protect forestry, and control health-threatening 

pests. Furthermore, through its affiliation with the National Agricultural Aviation Research & Education Fund (NAAREF), 

NAAA contributes to research and education programs aimed at enhancing the efficacy and safety of aerial application.  
 

For more information please contact Andrew Moore, NAAA’s Executive Director (admoore@agaviation.org), or Christian 

Rice, Coordinator of Government & Public Relations (crice@agaviation.org) at 202-546-5722. 
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