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The National Agricultural Aviation Association (NAAA) appreciates the opportunity to comment on the U.S. 

Environmental Protection Agency’s (EPA’s) proposed reauthorization of the NPDES Pesticide General Permit. 

 

NAAA represents the interests of the 1,560 aerial application industry owner/operators and 2,028 non-operator 

agricultural pilots throughout the United States licensed as commercial applicators that use aircraft to enhance the 

production of food, fiber, and bioenergy; protect forestry; protect waterways, pastureland, and ranchland from 

invasive species; and control health-threatening pests, including mosquitos and other insect pests that spread West 

Nile virus, Zika virus and other deadly diseases.  Approximately 28 percent of crop protection product applications 

to commercial farmland are made aerially, as a result, NAAA estimates that 127 million acres of cropland are 

treated via aerial application in the U.S. each year.  Aerial applications are often the only, or most economical 

method for timely pesticide application.  Additionally, aerial application is conducive to higher crop yields, as it is 

non-disruptive to the crop and causes no soil compaction, thus improving soil health and the amount grown per 

acre.  This results in more food, fiber and bio-energy being produced using less land, allowing the land to be 

repurposed for other uses, including habitat preservation for endangered and/or threatened plant, animal, and 

aquatic species beneficial to the environment, and for preserving vegetative ecosystems important to the 

sequestration of carbon and water purifying wetlands. 

 

For many years, the NAAA has been involved in the ongoing debate over whether PGPs should be legally required 

for applications of pesticides that are made in a manner fully consistent with EPA-approved label restrictions and 

the scientific parameters established for safe use of these products by the Federal Insecticide, Fungicide and 

Rodenticide Act (FIFRA), the Food Quality Protection Act (FQPA), and other existing state pesticide authorities. 

The NAAA wholeheartedly agrees with many Congressional lawmakers; pest-control officials in federal, state, 

county, and municipal governments; and commercial and private interests that PGPs are duplicative, unwarranted 

burdens that do nothing to further environmental protection. Our comments on this proposed renewed PGP should 

in no way be considered an endorsement of the PGP, or the 2009 6th Circuit decision (National Cotton Council v. 

EPA) that overturned EPA’s 2006 regulation clarifying NPDES permits were not required for such pesticide uses. 

 

Within the proposed PGP, NAAA supports EPA’s continued confidence in technology-based effluent limitations 

and acknowledgement that operator compliance with FIFRA labels may serve as the basis for satisfying the goals of 

the permit.  NAAA would be concerned, however, if EPA would implement additional water quality-based effluent 

limitations (WQBEL) and FIFRA label use practices obtained from some specific pesticide products as potential 

enforceable requirements of an updated PGP; NAAA does not agree that EPA should pursue such additional 

requirements.  NAAA supports EPA’s continued preference for providing automatic coverage and somewhat 

reduced compliance requirements to non-decision makers, those engage in pesticide research and development  
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activities, and for applications that do not meet annual treatment thresholds or are not made to Tier 3 waters or 

waters containing National Marine Fisheries Service (NMFS) natural resources of concern.  NAAA is concerned, 

however, that EPA continues to underestimate the associated legal jeopardy, economic costs, and social burdens the 

PGP imposes on permittees, especially if the 2016 PGP were to be implemented under a much expanded “Waters of 

the U.S.” jurisdictional basis incorporated into the Clean Water Act. 

 

NAAA’s comments are relatively brief given that EPA has largely retained the wording of the 2011 and 2016 

permit as it would apply to Massachusetts, New Hampshire, New Mexico, Idaho, Washington, DC, Puerto Rico, 

and certain other territories, as well as Indian Country lands and federal facilities in states that are covered by state-

developed PGPs.  The following comments relay concerns with certain aspect of the PGP and associated documents 

and reinforce continuing concerns with certain provisions of the 2011 and 2016 permit that NAAA raised back in 

2010. 

 

COMMENTS 

 

1. Ongoing “Waters of the United States (WOTUS)” Saga in the PGP:  It is clear that the definition of 

“waters of the US (WOTUS)” remains controversial.  Under the Trump administration in 2020 the EPA 

announced that “EPA and the Army are providing much needed regulatory certainty and predictability for 

American farmers.”  Just recently, the U.S. Court of Appeals for the Tenth Circuit reversed a state of 

Colorado injunction of the Trump administration's WOTUS rule, siding with a coalition of trade groups 

including the, American Farm Bureau Federation, National Cattlemen's Beef Association and National 

Pork Producers Council. 

 

The ruling indicates that the new rule is effective law in Colorado and all 50 states and that all must abide 

by the water definitions laid out with the Trump rewrite of the Waters of the U.S. rule. The new Biden  

Administration, however, has already announced that many policies and regulations issued by EPA over 

the past four years will be subject to “review.”  In effect, the new Administration has indicated an intent to 

change some current PGP-relevant regulations.  If new EPA initiatives go back to some previous Clean 

Water Act (CWA) definitions and requirements, possible changes could lead to interpretations of PGP 

requirements to restrict pesticide applications into, over, or near any ditch, dry wash, wetland, or other 

waterbody.  Potential permittees could be left to guess which applications would require a permit.  This 

lack of clarity, and uncertainty if EPA continues to consider continually changing definitions, could make 

compliance more difficult and would likely lead to further challenges to EPA’s definitional scheme.   

 

Should EPA change the current WOTUS framework, the agency should give additional PGP notice and 

comment opportunity if changes come into effect.  If changes are made effective during the 2021 PGP 

period, EPA should delay changes until the next five-year cycle or allow a new notice and comment period 

on any relevant changes to the PGP. 

 

2. PGP enforcement should not apply to activities that do not involve pesticide discharges:  NAAA 

remains concerned with a statement made in the 2011 PGP, and since repeated that CWA enforcement and 

citizen suit liabilities may apply to other activities that occur outside of actual discharges on, over, or near 

water, such as storage, handling and disposal of pesticides before and after applications.  NAAA is 

concerned that these statements imply EPA is signaling a much broader intent to apply PGP enforcement 

beyond actual point source discharges of pesticides.  FIFRA labels include—directly or by reference—

storage, handling, and disposal requirements, worker protection requirements, and applicator training and 

certification requirements.  These activities rest solely under FIFRA jurisdiction and should not be 

addressed in the PGP.  For example, past PGP documents EPA states “…pesticide use inconsistent with 

certain FIFRA labeling requirements could result in the Operator being held liable for a Clean Water Act 

(CWA) violation as well as a FIFRA violation.”  The NPDES program regulates actual discharges to 

jurisdictional Waters of the U.S. and not the perceived potential to discharge (i.e., storage of pesticides for 

future use). 
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3. EPA should resolve pending Endangered Species Act (ESA) issues prior to PGP comment period 

closure: EPA’s attempt to integrate its pesticide assessments compliant with FIFRA and with ESA 

provisions remains controversial and subject to continual litigation.  If the outcome of the either litigation 

or program decisions require changes to PGP requirements, EPA should incorporate any proposed changes 

only after providing an additional opportunity for notice and comment by the public. 

 

4. Joint and several liability provisions are unduly burdensome and should be eliminated: The CWA 

does not include a statutory provision for attaching joint and several liability to CWA violations like the 

provision Congress expressly included in other environmental statutes (e.g., Comprehensive Environmental 

Response, Compensation, and Liability Act (CERCLA)).  Past draft PGPs, however, continue the practice 

of holding all Operators jointly and severally liable for violations that occur in connection with permitted 

activities, including any action or inaction of others that is beyond their control.  This provision has had a 

chilling impact on the aerial application industry.  Many of NAAA’s members are small business owners 

that lack the resources that would be required to defend themselves adequately against CWA citizen suits.  

NAAA is aware of several circumstances where NAAA members have had to decline contracts for 

mosquito control services due to the legal risks imposed by the PGP.  With the susceptibility to viruses in 

our society today, especially with the elderly and those having preexisting conditions and the detections of  

Zika, West Nile virus and other mosquito-borne and other insect-borne illnesses, a decision to forego 

pesticide application could put the public at an increased risk of contracting these devasting and potentially 

fatal illnesses.  While EPA indicates it will take into enforcement consideration the relative roles of each 

party, this not sufficient by itself to address these concerns.  NAAA urges EPA to revise the PGP to 

eliminate the joint and several liability provisions. 

 

5. NAAA’s views on certain EPA PGP provisions: NAAA provides comment on the following items 

similar to its comments on the 2016 draft permit: 

 

a.) Potential to require WQBELs and best management practices (BMP) requirements from 

product labels:  WQBELs would be an unwarranted addition to the PGP as previously 

mentioned and would create undue burdens on Operators.  The current PGP does not include 

WQBELs, and EPA has noted previously that it has no evidence that the PGP has not 

adequately protected water quality.  Moreover, EPA has cited previously to the United States 

Geological Survey (USGS) in reports of water monitoring data for pesticides that concluded 

surface water and groundwater are not generally being adversely impacted by pesticide 

applications.  The potential addition of WQBELs and BMPs, including fish-tissue sampling 

and water quality monitoring, would be unwarranted, would provide no additional 

environmental benefits, and would simply add unnecessary financial and legal burdens for 

Operators.  A review of all 50 state PGPs indicates that most states do not incorporate 

WQBELs into their respective state PGPs.  The mere fact that a small fraction of states have 

chosen to address their political and site-specific needs by adopting WQBELs in their state 

PGPs is not sufficient justification for EPA to adopt these in the PGP.   

 

b.) Adequacy of Notice of Intent (NOI) and annual report submissions: EPA has not provided 

any examples in the PGP documents demonstrating the information included to date in NOIs 

have been insufficient in identifying the treatment area, target pests, and breeding sites, or that 

annual reports have been lacking in critical details.  These NOIs have served as the basis for 

issuing PGPs, and there is no evidence that the PGP has not been sufficiently protective of 

water quality. 

 

NAAA believes additional information, such as an NOI to a treatment area to a source water 

supply for public drinking water should be provided voluntarily when it is reasonable available, 

but information on the location of such sources is typically not publicly available due to  
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difficulty of geographic determinations and drinking water providers’ efforts to avoid potential 

security threats.  NAAA is aware that EPA has recently made efforts to provide tools that will 

enhance public information on the sources of drinking water (e.g., Drinking Water Mapping 

Application to Protect Source Waters).  A review of this tool suggests, however, that it would  

not assist pesticide applicators, or other Operators, with determining whether their intended 

application is part of a source water protection area. 

 

NAAA urges EPA to consider these comments and recommendations as it finalizes the 2021 PGP.  The final 2021 

PGP should provide clarity on the waters for which a pesticide application would require a PGP and should not 

include any unnecessary provisions or additional requirements that would create undue hardship on pesticide 

applicators.  Increased burdens and legal jeopardy could deter NAAA’s members from performing work that helps 

protect the public against insect-borne disease and providing the pest control services that farmers, foresters, natural 

resource manager, and many other public sectors require. 

 

Thank you in advance for consideration of these comments. 

 

Sincerely, 

 
Andrew D. Moore 

NAAA Chief Executive Officer.  

 


